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STATE OF MINNESOTA 

OFFICE OF ADMINISTRATIVE HEARINGS 
 

FOR THE PUBLIC UTILITIES COMMISSION 
 
In the Matter of the Application of Northern 
States Power Company d/b/a Xcel Energy 
for Certificates of Need for the Prairie 
Island Nuclear Generating Plant for an 
Extended Power Uprate 
 
In the Matter of the Application of Northern 
States Power Company d/b/a Xcel Energy 
for Certificates of Need for the Prairie 
Island Nuclear Generating Plant for 
Additional Dry Cask Storage 
 
In the Matter of the Application of Northern 
States Power Company d/b/a Xcel Energy 
for an LEPGP Site Permit for the Prairie 
Island Nuclear Generating Plant (PINGP) 
Extended Power Uprate Project 
 
 

 
SECOND PREHEARING ORDER 

A Prehearing Conference was held on April 2, 2009, in Hearing Room 11 
of the Office of Administrative Hearings before Administrative Law Judge (ALJ) 
Richard C. Luis.  A number of the parties participated by telephone.  The 
following persons noted their appearance: 

Thomas P. Harlan and Katherine Becker, Madigan, Dahl & Harlan, 
P.A., appeared on behalf of the City of Red Wing (Red Wing). 

David Aafedt, Winthrop & Weinstine, appeared on behalf of the 
Prairie Island Indian Community (the Community). 

Andrew Brown and Michael Ahern, Dorsey & Whitney, appeared on 
behalf of Xcel Energy. 

Andrew Moratzka, Mackall, Crounse & Moore, appeared on behalf 
of Gerdau Ameristeel and Marathon Petroleum Company, (Xcel 
Industrial Intervenors or XLI). 
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Julia Anderson, Assistant Attorney General and Bill Storm, 
Planning Director of the Office Energy Security (OES) Energy 
Facility Permitting Unit, appeared for OES. 

Michael Kaluzniak, Senior Facility Planner at the Minnesota Public 
Utilities Commission, appeared on behalf of the staff of the Public 
Utilities Commission (the Commission or PUC). 

Based on the statements during the Prehearing Conference and the filings 
and proceedings in this matter, and for the reasons set forth in the accompanying 
Memorandum, the Administrative Law Judge makes the following: 

ORDER 

Intervention 

1. The First Prehearing Order issued in this proceeding established 
April 15, 2009 as the deadline for intervention.1  On March 26, 2009, the City of 
Red Wing (Red Wing) filed its Petition to Intervene in this matter.2 

2. No objections have been received to Red Wing’s intervention 
petition.  Existing parties had the opportunity to object within seven days of 
service of the petition.  Those parties participated in the prehearing conference 
addressing this issue and no objections were raised.  Red Wing is admitted as a 
party in the combined dockets of this proceeding. 

Schedule 

3. The First Prehearing Order in this matter established a schedule for 
this proceeding.  That schedule provided for the following: 

Date Event 
 

March 17, 2009 
 

Draft EIS prepared by OES (tentative) 
 

April 1, 2009 Xcel's prefiled Direct Testimony 
 

April 15, 2009 
 

Deadline for Petitions to Intervene and 
requesting non-party participant status 
 

April 22, 2009 
 

OES and Intervenors’ prefiled Direct Testimony 
 

                                            
1
 First Prehearing Order, ¶ 16 
(https://www.edockets.state.mn.us/EFiling/ShowFile.do?DocNumber=5547709). 
2
 Petition to Intervene on Behalf of the City of Red Wing 
(https://www.edockets.state.mn.us/EFiling/ShowFile.do?DocNumber=5838359). 
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May 12, 2009 
 

Prefiled Rebuttal Testimony by all parties 
 

May 14, 2009 
 

Public hearings on all dockets (locations TBD) 
 

May 25, 2009 
 

Written Public Comment deadline (must be 
received by 4:30 p.m.) 
 

May 29, 2009 
 

Prefiled Surrebuttal Testimony by all parties 
 

June 8, 2009 
 

Evidentiary hearing begins 
 

TBD Posthearing briefs 
 

TBD Reply Briefs of parties 
 

TBD ALJ Report and Recommendation to PUC 
 

TBD 
 

Exceptions 
 

TBD Final PUC decision 
 

 
4. On March 26, 2009, Red Wing filed a Motion to Amend First Pre-

hearing Order seeking to change the schedule in this proceeding as follows: 

Date Event 
 

March 17, 2009 
 

Draft EIS prepared by OES (tentative) 
 

August 1, 2009 Xcel's prefiled Direct Testimony 
 

August 15, 2009 
 

Deadline for Petitions to Intervene and 
requesting non-party participant status 
 

August 21, 2009 
 

OES and Intervenors’ prefiled Direct Testimony 
 

September 7, 2009 
 

Prefiled Rebuttal Testimony by all parties 
 

September 14, 2009 
 

Public hearings on all dockets (locations TBD) 
 

September 28, 2009 
 

Written Public Comment deadline (must be 
received by 4:30 p.m.) 
 

September 30, 2009 
 

Prefiled Surrebuttal Testimony by all parties 
 

October 5, 2009 
 

Evidentiary hearing begins 
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TBD Posthearing briefs 
 

TBD Reply Briefs of parties 
 

TBD ALJ Report and Recommendation to PUC 
 

TBD 
 

Exceptions 
 

TBD Final PUC decision 
 

 

5. On March 27, 2009, the Prairie Island Indian Community, also 
known as the Prairie Island Mdewakanton Dakota Community (the Community), 
filed a Motion to Amend First Prehearing Order or in the Alternative to Stay the 
Proceedings.3 

6. Based on the filings of the parties and the discussions at the 
prehearing conference, the schedule of this proceeding is retained as set out in 
the First Prehearing Order, except that the City of Red Wing is granted an 
EXTENSION for filing Direct Testimony, through the close of business on 
Thursday April 30, 2009. 

Dated:  April 7, 2009 

 
/s/ Richard C. Luis______________ 
RICHARD C. LUIS 
Administrative Law Judge 
 
 

MEMORANDUM 

Intervention 

As the nearest municipality to the Prairie Island Nuclear Generating Plant, 
Red Wing bears significant responsibilities regarding public safety arising from its 
location.  This fact alone supports approval of Red Wing’s Petition to Intervene in 
this matter. 

Scheduling 

The State siting and certificate of need process is only part of what is 
required for Xcel to obtain authorization for its requested uprate in the Prairie 
Island Nuclear Generating Plant.  Xcel also must obtain federal approvals.  The 

                                            
3
 Community’s Motion to Amend First Prehearing Order or in the Alternative to Stay the 
Proceedings (https://www.edockets.state.mn.us/EFiling/ShowFile.do?DocNumber=5842702). 
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Community expressed concern that this matter was proceeding without 
necessary information being made available from the parallel proceeding, stating: 

In a filing recently made on February 27, 2009 by NRC staff with 
the Atomic Safety and Licensing Board, NRC staff moved the date 
for the issuance of the Draft Environmental Impact Statement 
(“EIS”) from March 11, 2009 to June 11, 2009.  The completion 
date for the Final EIS has been pushed out to January 6, 2010.  
Through no fault of its own, the Community’s ability to advocate its 
position in this proceeding has been impacted significantly due to 
its inability to have access to the NRC Draft EIS as a foundation. 
Similarly, the Community is greatly concerned that this proceeding 
is being “rushed” and that the Commission is not going to be able to 
benefit from a fully-developed administrative record.4 

Xcel responded that the schedule for the the Nuclear Regulatory 
Commission’s completion of the federal EIS is not relevant to the schedule for 
this state proceeding.  Xcel noted that the Community is participating in the 
federal proceeding and that issues regarding the federal EIS are appropriate to 
raise in that forum.  Additionally, Xcel noted that OES has not indicated that the 
revised schedule for the issuance of the draft federal EIS will affect the ability of 
OES to issue either the draft EIS (which was issued, on schedule, on March 17, 
2009) or final EIS in this proceeding.5 

The Community suggested that Xcel’s application for additional generating 
capacity is affected by “the significant economic down-turn and other 
considerations….”  The Community asserts that the affect on electricity demand 
by these recent events “have rendered much of what [Xcel] submitted to the 
Commission in December 2007 seriously outdated.”  The Community identified 
the potential effect on Xcel’s “overall ‘Model,’ given the sharp economic down-
turn and the corresponding drop in ratepayer demand, and whether demand-side 
management might satisfy any increase in demand, to the extent that such 
demand even exists.”6 

At the hearing on this motion, Xcel maintained that the recent economic 
downturn would have no meaningful impact on the electricity demand needs that 
will be met years in the future.  Regarding the requested delay in the schedule, 
Xcel stated: 

The effect of delay will be to prevent the Legislature's review of the 
Commission's decision until the 2011 legislative session.  This 
means that if the Commission's decision were set aside by 

                                            
4
 Community Memorandum, at 4 
(https://www.edockets.state.mn.us/EFiling/ShowFile.do?DocNumber=5842702). 
5
 Xcel Letter, April 1, 2009, ¶ 8 
(https://www.edockets.state.mn.us/EFiling/ShowFile.do?DocNumber=5848350). 
6
 Community Memorandum, at 3-4. 
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legislative action and absent a PUC order allowing a phased 
shutdown of Prairie Island Nuclear Generating Plant, Xcel Energy 
would have less than three years to replace the 1,100 megawatts of 
baseload power now provided by Prairie Island. (The federal 
license for the Unit 1 reactor expires in 2013, and the federal 
license for Unit 2 expires in 2014.)7 

Red Wing maintained that good cause exists to adjust the schedule in this 
matter due to the recent filing of its Petition to Intervene in this matter.  Red Wing 
asserted that it has not had sufficient time to conduct the needed discovery to 
fully participate in this proceeding.  Red Wing asserted that since it “will 
undoubtedly be significantly impacted both financially and in terms of potential 
risks if the Certificates of Need are granted, it is imperative that Red Wing be 
given the opportunity to present evidence and testimony so the true impacts on 
the health, safety and welfare of the citizens of Red Wing, as well as the financial 
costs of same, be considered.”8 

Xcel disputed Red Wing’s contention that there has been insufficient time 
for discovery.  Xcel noted that “Neither the City nor the Community have 
identified any new issue that has emerged since the issuance of the First 
Prehearing Order nearly six months ago to now justify delay in these 
proceedings.”9 

Xcel stressed that the impact of these requested scheduling changes 
would delay the required review of the Commission’s order by the Minnesota 
Legislature until 2011.  OES also expressed concern about the complications 
that would arise if a delay in the PUC proceeding interferes with the legislative 
schedule. 

Xcel has entered and will continue to enter into contracts for the 
necessary equipment and services for the proposed uprate.  While Xcel 
acknowledged that these contracts are generally "backend-loaded" with 
cancellation rights, Xcel’s costs of cancelling these contracts will increase over 
time.  Xcel estimated its increased financial risk as approximately $100 million if 
legislative review is postponed from 2010 to 2011.10 

The proceedings in these dockets are governed by Minn. Stat. §§ 
216B.243, subd. 5, and 216E.03, subd. 9.  Each of these statutes establishes a 
year period for issuance of the certificate of need and site permit running from 
the date of application.  While the statutes allow for these periods to be 
extended, there has been no showing that either the Community or Red Wing will 
be prejudiced by retaining the schedule established in the First Prehearing Order, 

                                            
7
 Xcel Letter, April 1, 2009, ¶ 2. 
8
 Red Wing Motion to Amend, at 2-3 
(https://www.edockets.state.mn.us/EFiling/ShowFile.do?DocNumber=5838365). 
9
 Xcel Letter, April 1, 2009, ¶ 7. 
10
 Xcel Letter, April 1, 2009, ¶ 3. 
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modified only by extending the time allowed for Red Wing to prepare and file 
Direct Testimony.  The schedule in this proceeding is modified accordingly. 

R.C.L. 
 



 8  

 

MINNESOTA OFFICE OF ADMINISTRATIVE HEARINGS 
600 North Robert Street 

Saint Paul, Minnesota 55101 

 
Mailing Address: Voice: (651) 361-7900 
P.O. Box 64620 TTY: (651) 361-7878 
St. Paul, Minnesota 55164-0620 Fax: (651) 361-7936 
 

April 7, 2009 
 
To All Persons on the Service List 
 

BY U.S. MAIL, E-MAIL 
AND eFILING 

 
RE: ITMO the Applications to the Minnesota Public Utilities 
Commission for Two Certificates of Need and Site Permit for the Prairie 
Island Nuclear Generating Plant for Extended Power Uprate and 
Additional Dry Cask Storage; OAH Docket No. 7-2500-19797-2; MPUC 
Docket Nos. E002/CN-08-509 and 08-510, GS-08-690 

 

Please find enclosed and served on you the Second Prehearing Order issued in 
the above-entitled matter.  This Order confirms the intervention of the City of Red Wing 
and makes a single modification to the schedule in this matter for that party’s benefit. 

The attached service list has been updated to remove the listing for Christopher 
Clark, done at the request of Xcel.  Please contact Staff Attorney Michael Lewis by 
telephone or email (651-361-7840 or Michael.Lewis@state.mn.us) if there are any 
further changes needed. 

 
Very truly yours, 

  
/s/ Richard C. Luis 

 
 RICHARD C. LUIS 
 Administrative Law Judge 
 
 Telephone: 651-361-7843 

 
Enclosures 
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OAH Docket No. 7-2500-19797-2 
MPUC Docket Nos. E002/CN-08-509 and 08-510, GS-08-690 

 
ALJ's Service List as of April 7, 2009 

 
Serve one copy of the document or item, unless otherwise indicated, on the following persons.  
If you E-file a document on the PUC E-filing system, persons with the E-file notation (EF) below 
need not be served a paper copy, unless otherwise indicated. 

 
Re: In the Matter of the Applications to the Minnesota Public Utilities Commission for 
 Two Certificates of Need and Site Permit for the Prairie Island Nuclear Generating 
 Plant for Extended Power Uprate and Additional Dry Cask Storage 
 
Commission and ALJ 
 

 

Dr. Burl W. Haar 
Public Utilities Commission 
121 Seventh Place East, Suite 350 
St. Paul, MN 55101-2147 
(EF or Orig + 14 paper copies) 
 

Hon. Richard C. Luis 
Office of Administrative Hearings 
P. O. Box 64620 
St. Paul, MN 55164-0620 
(1 paper copy) 
 

Sharon Ferguson (E-file or 4 copies) 
Minnesota Department of Commerce 
85 Seventh Place East, Suite 500 
St. Paul, MN 55101 
 

Julia Anderson (one hard copy) 
Assistant Attorney General 
445 Minnesota Street, Suite 1400 
St. Paul, MN 55101-2131 
 

Sagonna Thompson 
Xcel Energy 
414 Nicollet Mall, 7th Floor 
Minneapolis, MN 55401-1993 
 

 

John Lindell 
OAG-RUD 
445 Minnesota Street, Suite 900 
St. Paul, MN 55101 
 

David Aafedt, Esq. 
Winthrop & Weinstine 
225 South Sixth Street, Suite 3500 
Minneapolis, MN 55402 
 

Michael Ahern, Esq. 
B. Andrew Brown, Esq. 
Dorsey & Whitney 
50 South Sixth Street, Suite 1500 
Minneapolis, MN 55402 
 

Arshia Javaharian 
Interstate Power & Light 
200 First Street S.E. 
P. O. Box 351 
Cedar Rapids, IA 52406-0351 
 

Robert S. Lee, Esq. 
Andrew P. Moratzka, Esq. 
Mackall, Crounse & Moore 
1400 AT&T Tower 
901 Marquette Avenue 
Minneapolis, MN 55402 
 

Brian R. Zelenak 
Manager, Regulatory Administration 
Xcel Energy 
414 Nicollet Mall, 7th Floor 
Minneapolis, MN 55401-1993 
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` 
Janet Shaddix Elling 
Shaddix & Associates 
9100 West Bloomington Freeway, Suite 122 
Bloomington, MN 55431 
 

Mike Kaluzniak (one hard copy) 
Minn. Public Utilities Commission 
350 Metro Square Building 
121 Seventh Place East 
St. Paul, MN 55101-2147 
 

 
In addition to E-filing or paper service, electronic copies should also be e-mailed to the following 
persons: 
 
Email service list 
 
ahern.michael@dorsey.com 
apm@mcmlaw.com 
becker@mdh-law.com 
brown.andrew@dorsey.com 
burl.haar@state.mn.us 
calatayud@mdh-law.com 
daafedt@winthrop.com 
Harlan@mdh-law.com 
jshaddix@janetshaddix.com 
julia.anderson@state.mn.us 
Karen.hammel@state.mn.us 
Michael.Lewis@state.mn.us 
Mike.Kaluzniak@state.mn.us 
overland@redwing.net 
pat.silberbauer@state.mn.us 
Richard.Luis@state.mn.us 
rsl@mcmlaw.com 
sagonna.thompson@xcelenergy.com 
Sharon.Ferguson@state.mn.us 
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STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

ADMINISTRATIVE LAW SECTION 
P. O. BOX 64620 

ST. PAUL, MINNESOTA 55164-0620 
 

CERTIFICATE OF SERVICE 
 
Case Title:  ITMO the Applications to the 
Minnesota Public Utilities Commission for 
Two Certificates of Need and Site Permit 
for the Prairie Island Nuclear Generating 
Plant for Extended Power Uprate and 
Additional Dry Cask Storage;  

OAH Docket No. 7-2500-19797-2 
MPUC Docket Nos. E002/CN-08-509 and 
08-510, GS-08-690 

 
 
 Michael Lewis certifies that on the 7th day of April, 2009, he served a true and 

correct copy of the Second Prehearing Order; by eFiling, U.S. Mail, and electronic mail 

(as indicated on the Service List) to the following individuals: 

 
All Persons on the Service List  
  
 

 
 


